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The Full Bench of the Fair Work Commission (‘FWC’) recently handed down a significant decision on the practices of a member of
the Commission arbitrating proceedings in which they have previously conciliated. Hall Payne Lawyers Principal Joseph Kennedy
acted for the CFMMEU in the proceedings, which sought to have a Commissioner recuse herself from an arbitration.

In the decision of Construction, Forestry, Maritime, Mining and Energy Union v Watpac Construction Pty Ltd T/A Watpac
Construction [2019] FWCFB 3855, the Bench considered the decision of Commissioner Hunt not to recuse herself from arbitrating
a dispute between the CFMMEU and Watpac.

Whilst the Bench decided to dismiss the appeal, the Bench did lay down some useful principles to govern the interaction between
conciliation and arbitration moving forward. This is particularly significant in circumstances where there are no legislative provisions
that deal with this process in the Fair Work Commission.

Given the current legislation does not contain any provisions equivalent to earlier legislation, the Bench considered concerns that
could give rise to a member being influenced following the conciliation process. These included:
1. offers and counter-offers made by parties to settle the matter;
2. parties willing to concede points in conciliation that they would not be willing to concede during arbitration; and

3. comments made during private conferences about a party’s prospects.

The Bench further noted that the above practices during conciliation are effective ways in which to help resolve and settle disputes
before the Commission. Providing parties with the right to object, ensures those practices remain effective.

It was also noted that the confidentiality of conciliations plays an important role in the effectiveness of resolving disputes prior to
arbitration.

In our view, this is an important decision that provides useful guidance to parties to disputes in the FWC moving forward. The right
to object to a member who has previously conciliated, then going on to arbitrate that same matter is an important right for such
parties.
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This article relates to Australian law; either at a State or Federal level. The information contained on this site is for general
guidance only. No person should act or refrain from acting on the basis of such information. Appropriate professional advice
should be sought based upon your particular circumstances. For further information, please do not hesitate to contact Hall Payne
Lawyers.

