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As school holiday periods approach at various times during the year, there is no doubt many parents will plan to travel with their
children either intra-state, inter-state or overseas (once borders re-open). If you are separated, however, there are some things you
need to know about travelling with your children, including what consent if any, you require from your former partner or from the
courts.

Travelling within Australia (intra-state or inter-state travel)
If your travel plans do not involve leaving Australia, then you have much more flexibility as there are no restrictions for travelling
with children within Australia during the time the children are in your care, unless specifically dealt with in your Family Court Orders.
If a parent breaches those orders by not returning the children as required, there are options to have the children returned to your
care.
It is common courtesy and a good example of co-parenting practice, to let the other parent know where you are planning to travel to
and for how long.

Travelling overseas with children
To travel overseas you will require either:
• formal written consent from the other parent; or
• a Family Court Order permitting you to depart Australia with your children.

If neither of these is obtained and you travel with the children overseas, it becomes a criminal offence under section 65Y of the
Family Law Act (1975) which carries a penalty of up to three years imprisonment.

What if we cannot reach an agreement?
If both parents are unable to reach an agreement for the children to travel overseas then an application the court will need to be
made seeking an order allowing your children to travel with you.

If you have discovered your ex-partner intends to travel with the children overseas without your consent, you can make an urgent
application to the court preventing the children from travelling by placing their names in the Australian Federal Police’s Family Law
Watchlist.

These types of urgent applications are taken seriously and Family Courts will usually hear these matters ex parte, meaning the
other party does not need to be present for the matter to proceed.

What if I already have Family Court Orders in place?
Depending on your personal circumstances you may already have family law orders in place which permit you to travel with your
children overseas according to the conditions stated in those orders.

Standard conditions could include:
• providing a detailed itinerary of the travel to your former partner;
• providing suitable contact details while you are away;
• ensuring you have return flight bookings; and
• obligations to have appropriate vaccinations etc.

You will be permitted to travel with the children as long as you have fully followed your orders. It is also advisable to take a certified
copy of your family law orders away with you, just in case you are required to provide it to authorities.

What if I do not have current Family Court Orders?
If you do not have Family Court Orders in place which permit you to travel with your children, then you will need to make an
application to the court.

The court will, among other things, consider:
• the purpose of travel;
• any threat to the welfare of the child from travelling to the proposed country;
• the duration of the child’s proposed travel plans;

• the credibility of your promise to return to Australia;
• the effect on the child of any deprived time with the other parent; and
• of course, the best interests of the children.

The court will ultimately need to be satisfied that the travelling parent will very likely return to Australia due to their permanent
employment, assets, extended family and so on.

In some cases, a court may order a security bond to be paid prior to departure. This money could then be used by the nontravelling parent for legal costs, travel costs and other associated fees if the child has to be returned to Australia.

The Hague Convention and international child abduction
The Hague Convention is an agreement about international parental child abduction and international child access. Many, but not
all countries are signatories to the Convention.

If you are intending to travel to a country which is a signatory to the Hague Convention, your security bond could be reduced and
the prospects of your application to the court will, of course, be vastly improved. This is because countries who are part of the
Convention agree between each other to uphold child custody orders and will return children if they are moved or kept overseas
without the appropriate consents.
You can see a list of Hague Convention signatories here.
If a court considers the ‘risk of flight’ of the travelling parent to be too great, it may order that the children not be removed from
Australia and their names placed on the Australian Federal Police watch list.

In particular, if the travelling parent does not have the means to pay a security bond, the court will also consider if the intended
country of travel is a signatory to the Hague Convention.

A word of caution…
If you have Final Parenting Orders which provide you with sole parental responsibility for the children, unless those orders
specifically allow for you to also arrange international travel for the children without reference to the other parent, then section 65Y
of the Family Law Act (1975) still applies and will require both parents consent prior to your departure.

This clearly emphasizes the importance of having properly drafted orders and the importance of having sound legal representation
in your family law matters.

Legal advice and assistance continues during COVID-19
We continue to provide our client services during the coronavirus outbreak.

Most of our teams have now returned to their respective offices with others remaining fully equipped to work remotely, where
necessary.

You can contact us by phone or email to arrange your consultation; either face-to-face at one of our offices, by telephone or by
videoconference consultation.

Phone: 1800 659 114
Email: general@hallpayne.com.au
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This article relates to Australian law; either at a State or Federal level. The information contained on this site is for general
guidance only. No person should act or refrain from acting on the basis of such information. Appropriate professional advice
should be sought based upon your particular circumstances. For further information, please do not hesitate to contact Hall Payne
Lawyers.

