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A childcare worker in Gladstone (Queensland), who was dismissed for repeatedly refusing to get the flu vaccine, has lost her unfair
dismissal case against her employer, Goodstart Early Learning (“Goodstart”).

Background
Ms Barber, an educator with Goodstart, refused to comply with Goodstart’s workplace policy that required its staff to be vaccinated
against influenza. Ms Barber identified that the basis of her objection was that she suffered from coeliac disease, had a ‘sensitive
immune system’ and had suffered an adverse reaction to a flu vaccine administered approximately 11 years prior.

While Goodstart’s vaccination policy stated that flu vaccines were ‘mandatory’ for its employees, it did in fact contain an exception
from the requirement to be vaccinated in circumstances where the employee suffered from a medical condition whereby
administration of the vaccine could cause an adverse reaction.

Goodstart thoroughly investigated the worker’s medical condition
Goodstart went to some length to confirm the nature of Ms Barber’s medical condition, including offering to pay for her medical
appointments. However, it claimed that at the conclusion of the process, it remained unclear as to the nature of Ms Barber’s
medical condition.

The Fair Work Commission (“the Commission”) found that, despite submitting two medical certificates from different general
practitioners, the certificates produced by Ms Barber were ‘vague’ and contained ‘nothing substantive’ in terms of a medical reason

justifying her refusal to comply with the policy.

The Commission also noted that Ms Barber had been unable to find a doctor who would complete Goodstart’s pro forma medical
certificate, in which the doctor was asked to mark a box if they believed Ms Barber’s medical condition would place her at an
increased risk of an adverse reaction to the flu vaccination.

In the absence of medical evidence in support of her concerns, Ms Barber’s objections to the flu shots were found to be ‘
conscientious objections’ that did not excuse Ms Barber from her obligation to comply with the policy.

Fair Work Commission rejects employer argument of “inherent
requirement”
The Commission rejected Goodstart’s argument that the requirement to be vaccinated against influenza was an inherent
requirement of Ms Barber’s role. But the Commission did find that Ms Barber had engaged in conduct justifying her dismissal when
she failed, without excuse, to comply with a lawful and reasonable direction from her employer to submit to the vaccination.

Worker failed to comply with lawful and reasonable directions
Importantly, the Commission’s decision confirms that the ‘lawfulness’ and ‘reasonableness’ of a direction that an employee be
vaccinated, can only be determined after considering a number of factors including:
• the nature of the industry in which the employee works;
• the particulars of the workplace in which the employee works;
• the type of vaccine involved – noting the distinction between the flu vaccine, which uses an inactivated virus that is unable to
cause infection, and vaccines like varicella (or chickenpox vaccine) that uses a live but weakened virus; and
• the individual that is the subject of the direction.

Fair Work Commission determines the direction was reasonable
In determining that the direction was reasonable, the Commission had regard to the highly regulated industry in which Ms Barber
worked, along with the fact that she was in direct contact with children who do not have fully developed immune systems and may
not be old enough to have the vaccination themselves.. Specifically, the Commission noted that the early childhood education
industry has a history of requiring staff to be vaccinated against certain diseases, such as whooping cough, and that Goodstart’s
vaccination policy was supported by the United Workers Union.

The same circumstances will not necessarily exist in other industries/workplaces, meaning the decision likely has limited
application to workplaces that provide hands-on care to vulnerable members of the community.

Notwithstanding the fact that this decision turned on the specific circumstances of the case, there are important lessons that can be
drawn from this decision, including:

• that employers should hasten slowly before taking disciplinary action against an employee who refuses to submit to a
vaccination. The Commission noted that Goodstart’s cautious approach – which spanned a number of months and included
multiple requests for Ms Barber to provide further information regarding her medical condition as well as several opportunities
for her to respond to their concerns – was one of the factors that led to the Commission being satisfied that the dismissal was
fair; and
• that employees who are issued with a direction to be vaccinated should seek advice, from their Union or a lawyer experienced
in employment law, as to the reasonableness of such a direction in their particular circumstances. This is regardless of whether
their objection to the vaccine is due to a medical condition or for conscientious reasons.

Get help
If you have concerns about the reasonableness or fairness of directions provided to you by your employer, you should seek advice
and assistance either from your Union in the first instance, or from a lawyer experienced in employment law.

You can contact us by phone or email to arrange your consultation; either face-to-face at one of our offices, by telephone or by
videoconference consultation.

Phone: 1800 659 114
Email: general@hallpayne.com.au

Media on this case
Hall Payne employment lawyer, Ellie Bassingthwaighte was interviewed by Neil Breen on 4BC’s Breakfast Show about this specific
case.

You can listen to that interview here.
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This article relates to Australian law; either at a State or Federal level. The information contained on this site is for general
guidance only. No person should act or refrain from acting on the basis of such information. Appropriate professional advice
should be sought based upon your particular circumstances. For further information, please do not hesitate to contact Hall Payne
Lawyers.

