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It is surprising the number of times buyers overlook the requirement to protect their interest in a property they are purchasing.
When a buyer signs an REIQ contract to purchase a property in Queensland, clause 8.1 of the contract provides that the property
is at the risk of the buyer from 5:00 pm on the first business day after the contract date. Our initial letters to clients purchasing
property always advise them to take out insurance on the property as soon as possible after the contract is fully executed.

Why is property insurance so important as soon as the contract is
signed?
The most obvious reason why insurance is required would be in the event of unpredictable and severe weather conditions such as
hail damage, flooding, fire etc.

These unpredictable weather occurrences are becoming more and more common. Therefore, it is fundamental that buyers protect
themselves by insuring the property they are purchasing rather than risk ending up with a damaged property either in part or in full,
at settlement.

In the event of a conditional contract
A conditional contract is a contract where there are still conditions which need to be satisfied, such as finance or building and pest
etc.

For example, consider this scenario:
• You have signed a conditional contract for purchase of the property but have not arranged for any insurance;
• Before settlement and when the contract is still conditional, the roof of the property is damaged in a hailstorm;
• You are now faced with purchasing a property which has suffered hail damage.

In this scenario, the vendors may still have insurance on the property. Your conveyancer or solicitor may be able to reach out to the
vendors to determine if they would be prepared to rectify the damage caused through the vendor’s own insurance policy.

The vendor can maintain their right to refuse the request, but for the sake of ensuring that the contract is not terminated due to
building and pest or finance issues, the vendors may agree to make a claim on their insurance policy.

In the event of an unconditional contract
An unconditional contract is where all the conditions of the contract such as finance, building and pest etc have been either
satisfied or waived.

Using the same example above, if the contract is unconditional, it is slightly more complicated as the vendor now does not have
any motive to avoid the contract being terminated.

Rather, the vendors can and may issue a notice to settle on the settlement date regardless of the condition of the property. Further,
the vendor may have cancelled their insurance policy due to the contract being unconditional.

Unit purchases
If you are purchasing a unit as part of a Community Title Scheme, the Body Corporate will most likely already have building
insurance and therefore this may not apply to you. Nevertheless, you should still consider purchasing contents insurance to ensure
the fittings and fixtures in the unit (not covered by building insurance) are also insured.

The Property Law Act – property “unfit for occupation”
Section 64 of Property Law Act (Qld) 1974 provides that a buyer may revoke a contract and obtain a refund of their deposit if a
dwelling is damaged or destroyed either before the settlement date or before the buyer has possession of the property and, as a
result of that damage or destruction, the dwelling is now unfit for occupation as a dwelling.

This section has effect regardless of any contractual stipulation such as special conditions contained in the contract.

The term ‘unfit for occupation’ is open for interpretation by a court.

Some interpretation of the term ‘unfit for occupation’ includes:
• Damage or destruction so significant that no person would be reasonably expected to live in the dwelling;
• A dwelling can still be unfit for occupation if only part of the dwelling is destroyed. For example, in a 1-bathroom house where
that one bathroom is destroyed, the dwelling would be unfit for occupation as it cannot be used as a dwelling without a
bathroom;
• Temporary damage may not necessarily result in the dwelling being unfit for occupation.;
• A local government notice such as an enforcement notice may be used as evidence to support a property being unfit for
occupation.

It is not possible to predict if, when or the extent of damage to a particular property will occur and whether the damage would
satisfy the requirements of the Property Law Act, so as to allow the buyer to legally terminate the contract under the Act.

Ultimately, in the event of an unconditional contract, if the vendor does not accept that the dwelling is now ‘unfit for occupation as a
dwelling’ and requires the buyer to proceed with the settlement, the buyer’s only option will be to commence proceedings to have
the matter determined by the courts.

Get help
If you’re looking to purchase property or you’re in the process of purchasing property and you want to ensure your purchase is
protected as much as it can be, our conveyancing team are highly experienced in all aspects of property purchasing in
Queensland.

You can contact us by phone or email to arrange your consultation; either face-to-face at one of our offices, by telephone or by
videoconference consultation.

Phone: 1800 659 114
Email: general@hallpayne.com.au
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This article relates to Australian law; either at a State or Federal level. The information contained on this site is for general
guidance only. No person should act or refrain from acting on the basis of such information. Appropriate professional advice
should be sought based upon your particular circumstances. For further information, please do not hesitate to contact Hall Payne
Lawyers.

